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1 times these peopie wiil then look me up and say, I 

2 would like you to take me out and actually swim with 

3 the dolphins that I had an experience with at Hilton 

4 Waikoloa. 

5 In answer to your question, I don't see it 

6 being very, very authentic. I don't see it being 

7 congruent, and I know a number of people who feel 

8 like they have gotten mixed messages, though I do 

9 believe that for those who do participate because 

10 the dolphins are so wonderful and passionate and 

11 joyful, that they are moved to want to, and many of 

12 them say this, never see another captive dolphin in 

13 their life again. 

14 VICE-CHAIR JOHNSON: Thank you very much. And I 

15 appreciate you coming all the way from the Big 

16 Island. 

17 MR. SOTO-AMUNDSON: Mahalo. 

18 CHAIR CARROLL: Thank you. Proceed. 

19 MS. ALUETA: Mr. Chair, there are no further testifiers. 

20 CHAIR CARROLL: Is there anyone else that would wish to 

21 give testimony at this time? 

22 Hearing none, public testimony is now closed. 

23 . . END OF PUBLIC TESTIMONY 

24 CHAIR CARROLL: Before we proceed any further, I would 

25 like to ask our Corporation Counsel, Ed Kushi, if he 
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1 has any comment. 

2 MR. KUSHI: Yes, Mr. Chair. I passed out a memo dated 

3 
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today from our office. If we -- Our office still 

has some concerns about this bill. In the memo, 

just to summarize, we have basically three concerns. 

And one is the purpose and intent of the bill. At 

this point we feel that more discussion and, if I 

could say it, scientific evidence needs to be 

reviewed by this Committee to support any type of 

bill of this nature. 

But in terms of the enforceability of the 

bill, we are concerned mainly with the finding 

the proposed finding that the exhibition alone of 

captive dolphins or cetaceans cause distressing 

living conditions as the bill is worded. We're 

concerned that "distressing living conditions" may 

not rise to the level of criminal activity which 

then can be enforceable. To that extent, we feel 

maybe more -- a different purpose or intent should 

be discussed. 

In the alternative, if this Committee is 

saying as a purpose or intent of the bill that the 

exhibition of captive cetaceans equates to cruelty 

to said animals, then our further concern is there 

currently exists a Hawaii State Criminal Statute on 
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the books entitled "Cruelty to Animals." That 

brings us to our second point, that maybe the And 

these are just preliminary opinions with the 

understanding that the entire research is not 

completed. Our concern is that the State Statute 

Section 711-1109 HRS may preempt this municipal 

ordinance. We cited some cases and HRS Section 

41-1.513 which, in essence, says that if there is an 

area of State concern, if there is a State statute, 

municipal ordinances may not conflict with the same. 

Again, we're concerned that this may be preempted. 

Like the proposed bill, the State's statute calls 

for penalties for violations being a misdemeanor, 

which is criminal in nature. 

Our last concern and perhaps the most 

important in our minds is that we would like the 

Prosecutor's Office to review this. If this bill 

passes, it's their job, their task to prosecute 

anyone in violation as well as defend any type of 

challenge to such an ordinance. Speaking to the 

Prosecutor's Office, he needs more time to review 

it. 

So our office's opinion at this -- suggestion 

at this time is that you continue your discussions 

and deliberations on the bill. 
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1 CHAIR CARROLL: Any questions for Mr. Kushi? Ms. Johnson. 

2 VICE-CHAIR JOHNSON: Yes. Mr. Kushi, since some of the 

3 findings and conclusions seem to be problematic for 

4 your Department, would there be any way that simply 

5 because the people of Maui have spoken out very 

6 clearly that they simply do not want to have a 

7 facility of this type on our shores and it was, 

8 let's say, punishable by terms of a fine, a civil 

9 fine for, let's say, breaking this particular rule 

10 and the fine were very heavy and not made a criminal 

11 fine, is that a possibility so that these other 

12 issues don't arise? 

13 MR. KUSHI: Well, speaking to some other attorneys, that 

14 may be a possibility that you turn the penalty 

15 instead of a criminal, make it a civil fine. But, 

16 again, you -- getting back to the basis or the 

17 purpose or the intent behind any type of a 

18 prohibition, let me say that, I would think you need 

19 to have -- have a clear constitutional standing, 

20 constitutional level such that can be defended, be 

21 it -- and the penalty, resulting penalty, be it 

22 civil fines or criminal fines, really is incidental. 

23 If you see --

24 VICE-CHAIR JOHNSON: 1--

25 MR. KUSHI: The other alternative is -- if I may, is that 
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1 in lieu of a criminal penalty or a civil fine, you 

2 decide this on a land use issue basis. 

3 VICE-CHAIR JOHNSON: So that what you would be doing is 

4 taking it out this section of the ordinance and you 

5 would be putting it under a different section which 

6 just bans it outright? 

7 MR. KUSHI: It would be a zoning violation. It would be a 

8 nonpermitted use in certain areas or maybe all 

9 areas. 

10 VICE-CHAIR JOHNSON: Okay. If we do this throughout the 

11 entire County 

12 MR. KUSHI: That's just my preliminary suggestion. I was 

13 not addressed -- asked to address that, but --

14 VICE-CHAIR JOHNSON: No, I --

15 MR. KUSHI: -- I would think in your zoning ordinances you 

16 do prohibit certain specific uses. 

17 VICE-CHAIR JOHNSON: Well, the only reason I ask this is 

18 

19 

20 

21 

22 

23 

24 

25 

because in other areas of the United States this law 

has withstood -- in fact, we basically other than 

perhaps some of the wording, you know, in the 

initial part, it was basically taken from existing 

law that exists in at least one jurisdiction. And 

it has been defended. And the preemptive issue upon 

extensive research by our staff people, there has 

never been a challenge to this particular issue. 
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1 MR. KUSHI: Well, Ms. Johnson, if your staff people has 

2 investigated this, I wish they would share it with 

3 my office. 

4 VICE-CHAIR JOHNSON: They have. I have seen the --

5 MR. KUSHI: They haven't. 

6 VICE-CHAIR JOHNSON: -- transmittals. 

7 MR. KUSHI: Okay. You know, you're going to say that you 

8 have done it before, have the courtesy to let us 

9 know. 

10 VICE-CHAIR JOHNSON: Mr. Kushi, I don't mean to get any 

11 
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kind of a dispute, however, I have seen information 

whereby there was a dialogue and that very clearly 

indicated that the information was being freely 

offered. If there is no defense or if this 

situation has not arisen, if there is something that 

I am not understanding about those communications, I 

apologize, but the offer was made. I made it to you 

personally. 

I really find it's a little difficult at this 

point in time to find any justification to say why 

other people on staff have made offers, they have 

presented the evidence, it's certainly been 

presented to me. And unless they're lying, it has 

been presented to you. Therefore I really have a 

problem with this. I have discussed it at length. 
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1 I'm not going to debate it, though. I just would 

2 like to have some answers and some guidance in this 

3 area. 

4 CHAIR CARROLL: Mr. Kushi. 

5 MR. KUSHI: Mr. Chair. Ms. Johnson, are you talking about 

6 the discussion I had with Mr. Raatz? 

7 VICE-CHAIR JOHNSON: Yes, I am. 

8 MR. KUSHI: Okay. Then I understand. 

9 CHAIR CARROLL: All right. Council members, any other --

10 Mr. Molina. 

11 COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chair. 

12 Question for Mr. Kushi. Junior, are we doing 

13 something -- would we be doing something illegal if 

14 we decided to take a vote on this bill today? And 

15 what would happen if we voted, it's approved out of 

16 Committee, and then prior to first reading something 

17 is found to be improper or irregular? What would 

18 happen then? 

19 MR. KUSHI: Well, I think maybe staff can help me out. 

20 

21 

22 

23 

24 

25 

Procedurally if you voted to refer this bill out to 

Committee, I guess technically you can, can be 

scheduled before the full Council for first reading. 

Because of the concerns we have stated from our 

office, we would not sign off on this bill until we 

were fully satisfied that it can be constitutionally 
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1 sustained. Okay? But if you want to move it along, 

2 that's your prerogative. 

3 COUNCILMEMBER MOLINA: Okay. Thank you. 

4 CHAIR CARROLL: Mr. Kushi, so if we did move this bill 

5 along, it would give you the time to come back with 

6 the written opinions between now and first reading? 

7 MR. KUSHI: Mr. Chair, hopefully, yes, but more so on the 

8 response from the Prosecutor's Office because this 

9 is a -- the bill as proposed is a criminal bill. 

10 CHAIR CARROLL: And would that -- Estimated time frame? 

11 MR. KUSHI: Well, I can't speak for Mr. Bissen's office, 

12 but hopefully by first reading or before. 

13 CHAIR CARROLL: Thank you. 

14 And I would like the record to show that Mr. 

15 Arakawa has joined us. Mr. Arakawa. 

16 COUNCILMEMBER ARAKAWA: Thank you very much, Mr. Chairman. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I've been watching these proceedings in my office. 

I have got a couple of questions for you, Mr. Kushi. 

There are many other protected animal species, for 

instance, the Spotted Owl is protected, whales are 

protected, we have a lot of legislation that 

prohibit certain activities with these animals. 

There are laws that prohibit people from approaching 

whales here in our waters within 100 feet. Why then 

could you not justify this bill in light of the fact 
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that there are so many other species that have 

protection? How does your concern circumvent all of 

these other bills? 

CHAIR CARROLL: Mr. Kushi. 

MR. KUSHI: If I understand the question correctly, when 

we first reviewed this bill, we were concerned about 

not only State, but also Federal preemptions. And 

my understanding is that and maybe I'm wrong, but 

these are captive mammals. They were born in 

captivity, therefore, the Marine Mammal Protection 

Act doesn't apply. Then the Animal Welfare --

Federal Animal Welfare Act applies. And you had a 

lady here from the US Agricultural Department the 

other time and I believe their Department has 

jurisdiction over the facility itself. Okay? 

So in terms of Federal guidelines and 

Federal, excuse me, Acts, they -- they involve the 

captivity or if you're going to go capture one of 

these things. And if you're going to hold them, 

then they involve the maintenance and care of it. 

In terms of disallowing the facility itself or 

disallowing the exhibition itself, I don't think 

that's addressed. And I think this bill, if passed 

and if upheld, would address that. 

My concern, our office's concern is that it 
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1 may be State ~~ preempted by State statute, which 

2 is -- also provides a criminal penalty. And if 

3 that's -- if that's the case, then the -- our Hawaii 

4 Revised Statute says that that the State ordinance 

5 preempts any local ordinance. 

6 COUNCILMEMBER ARAKAWA: Well, let's take, for instance, 

7 

8 

9 

10 
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since you're saying, you know, raised in captivity, 

there are a lot of pets that are prohibited. For 

instance, snakes are prohibited in Hawaii. And yet 

people have raised them in captivity, they're pets, 

they were born in captivity, but yet we prohibit 

them. How is it that one type of animal can be --

cannot be captured and at the other -- at the same 

time you're saying, well, if something was born in 

captivity, therefore you cannot preempt it. You 

cannot say, well, it can't -- you cannot pass 

legislation that says you can't raise them. 

I would see no difference between a snake 

being born in captivity and being illegal here, and 

what this bill is asking whereby a dolphin raised in 

captivity could be -- could be said not to be 

allowed here. It's a question of whether or not you 

want to allow that particular type of animal, not 

I don't see where the relevance is as to whether 

they were born in captivity or not. How do you make 
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1 that distinction? 

2 CHAIR CARROLL: Mr. Kushi. 

3 MR. KUSHI: Well, my response to you was just in terms of 

4 the Federal jurisdiction. That was my response in 

5 terms of captivity. But this bill addresses the 

6 exhibition of captive cetaceans, the exhibition 

7 alone you're going to be deeming to be a criminal 

8 act. This is where we're coming from. And what 

9 we're saying is that that activity or that sanction 

10 may be State preempted by State law. 

11 COUNCILMEMBER ARAKAWA: Is there a State law that preempts 

12 that? 

13 MR. KUSHI: There's a State law on the books for cruelty 

14 to animals. 

15 COUNCILMEMBER ARAKAWA: No. Is there a State law that 

16 preempts us from saying we cannot ban exhibition of 

17 an animal here? 

18 MR. KUSHI: No, there's not. 

19 COUNCILMEMBER ARAKAWA: And that -- that the point -- if 

20 you're saying that there is possibly a State law 

21 that may preempt this, I would like to know what 

22 that law is. I don't believe there is any and 

23 you're saying there is none. So, therefore, how 

24 does that pertain to what we're talking about here? 

25 MR. KUSHI: Okay. If you follow my discussion, what I'm 
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1 saying is this: If you're saying that the 

2 exhibition of captive cetaceans are -- rises to a 

3 criminal level, what is your basis for it? And if 

4 you're saying that -- if it's the exhibition or the 

5 captivity itself is cruelty, then I am saying 

6 there's a law on the State books dealing with 

7 cruelty to animals. 

8 COUNCILMEMBER ARAKAWA: The point that I'm trying to make 

9 is I don't believe there's a rule that says we 

10 cannot as a Council pass a law like this to make it 

11 a criminal activity because there's nothing that 

12 prohibits it. Is there something that prohibits 

13 that, prohibits this Council from doing that? 

14 MR. KUSHI: As I said, Councilman Arakawa, you may be 

15 preempted by State law. That there is a -- if the 

16 justification for passing this law, this ordinance, 

17 is cruelty. 

18 COUNCILMEMBER ARAKAWA: The bill itself I don't believe 

19 

20 

21 

22 

23 

24 

25 

addresses that directly. Can you in trying to 

word the law or this particular bill so that it is 

in compliance with whatever the State statutes are 

that affect this jurisdiction, could you not word it 

that way? Because I don't see that where you're 

saying cruelty is the determining character in this 

bill. 
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1 MR. KUSHI: Well, let me say this, Mr. Chair, I inferred 

2 it from the discussions and from the findings. I 

3 inferred it. And in my memo I say in the 

4 alternative, if this Council legislatively finds 

5 that it is a cruel act to exhibit captive cetaceans, 

6 then the State statute may preempt this ordinance. 

7 COUNCILMEMBER ARAKAWA: So if we don't say it's a cruel 

8 act, if we just say this Council chooses to ban the 

9 exhibition of dolphins or cetaceans, then that would 

10 be permissible if there's no -- nothing else that 

11 goes with it? 

12 MR. KUSHI: Mr. Chair. 

13 CHAIR CARROLL: Yes. 

14 MR. KUSHI: In our analysis we're saying that the banning 

15 of exhibitions, okay, what is your reason for that? 

16 As worded in the proposed ordinance, it states that 

17 exhibition leads to distressing living conditions. 

18 We're concerned that that phrase "distressing living 

19 conditions" does not arise to a criminal level, to 

20 justify a criminal sanction. 

21 CHAIR CARROLL: Are you finished, Mr. Arakawa? 

22 COUNCILMEMBER ARAKAWA: Okay. I'll back off. 

23 CHAIR CARROLL: Ms. Johnson. 

24 VICE-CHAIR JOHNSON: Do we ban cockfighting in Maui 

25 County? Is that true? 
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1 MR. KUSHI: Pardon me? 

2 VICE-CHAIR JOHNSON: Do we ban cockfighting in Maui 

3 County? 

4 MR. KUSHI: I believe the cockfighting, anti-cockfighting 

5 law can be found in the -- that same section of the 

6 State Statute, 711.1109. 

7 VICE-CHAIR JOHNSON: Okay. Well, if we ban it in Maui 

8 County --

9 MR. KUSHI: State-wide. 

10 VICE-CHAIR JOHNSON: State-wide. Okay. So it's under HRS 

11 state-wide. 

12 MR. KUSHI: Right. It's not a ban. It's a crime. 

13 VICE-CHAIR JOHNSON: It's a crime. Okay. If -- Let's 

14 Maybe that's not a good example. Let's just say 

15 that Maui County has just enacted a vicious dog 

16 ordinance. Okay? We did that. Now, State law also 

17 addresses that issue, does it not? 

18 CHAIR CARROLL: Mr. Kushi. 

19 MR. KUSHI: Yes. And, in fact, this is why we have this 

20 

21 

22 

23 

24 

25 

discussion, because when we did amend our vicious 

dog dangerous dog ordinance, it was a -- quite a 

bit of discussion County versus State-wide that we 

were preempted by the HRS 142.75 I believe it was 

which was on the books for several years. But 

recently the last State Legislature passed an 
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1 amendment to that Chapter 142 to specifically say 

2 that the State has a statutory scheme to apply 

3 State~wide regarding care of dogs and any County 

4 ordinance that is not in conflict with it is okay. 

5 But they made a specific statement saying that it is 

6 of State-wide importance that the State regulate 

7 dog -- dog control. 

8 This is where I'm coming from in this 

9 ordinance. Granted there's no captive cetacean 

10 State-wide scheme that I know of, but yet cetaceans 

11 may be -- may -- not may, are included in that 

12 Cruelty to Animal Statute. 

13 VICE-CHAIR JOHNSON: Well, if I use your logic, then the 

14 Waikoloa facility as well as Kewalo Basin would be 

15 illegal, basically, because there's no law which 

16 really addresses it. Is that correct? 

17 MR. KUSHI: They may be prosecuted under the existing 

18 State-wide Cruelty to Animals Statute provided 

19 they're -- there's evidence that cruelty exists. 

20 VICE-CHAIR JOHNSON: But what I'm getting at is the fact 

21 

22 

23 

24 

25 

that they do have cetaceans in captivity, the fact 

that we fail to address it in terms of HRS or even 

at perhaps, you know, their level, on a County 

level, and you're letting the US Department of 

Agricultural basically control that under APHIS, 
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1 you're saying that they can be prosecuted under the 

2 State Animal Cruelty Laws if APHIS were to file a 

3 complaint or any individual; is that correct? 

4 CHAIR CARROLL: Mr. Kushi. 

5 MR. KUSHI: I believe APHIS has its own regulatory 

6 sanction, procedures, but if it -- I would imagine 

7 if it came to a .complaint that the Waikoloa State 

8 Treatment Facility is starving these things or 

9 beating them or, you know, doing inhumane 

10 activities, a complaint could be filed in State 

11 court. 

12 VICE-CHAIR JOHNSON: Okay. Let me ask you another 

13 question. If I were to insert the word in the 

14 ordinance where it says the Council finds that the 

15 exhibition of captive cetaceans leads to unnatural 

16 living conditions for these mammals, that is true, 

17 is that not? 

18 MR. KUSHI: I am not sure. You can say what you want, but 

19 the -- my concern is that whatever you say, does it 

20 arise to a level of criminal activity that can be 

21 punished? 

22 VICE-CHAIR JOHNSON: But what I said earlier was that if 

23 

24 

25 

we take it out of the realm of a criminal penalty 

and we put it in a civil penalty, let's say, $10,000 

a day or $15,000 a day so that we don't have to wait 
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1 for a prosecutor to make a determination, do you see 

2 any difficulty with that particular line of 

3 reasoning in view of what you have heard? 

4 MR. KUSHI: I'm not sure. I'm not sure. If I was a 

5 defendant, if I was a defendant charged with that, I 

6 would surely challenge it. I may be not successful, 

7 but I would challenge it on the basis of the 

8 findings and the purpose behind your civil 

9 ordinance. 

10 VICE-CHAIR JOHNSON: Do we not have pornography laws in 

11 Maui County that are more strict than other laws in 

12 other jurisdictions at the State level? 

13 MR. KUSHI: I believe you have an pornography County 

14 ordinance and you also have some liquor laws that 

15 are stricter than the State liquor laws. 

16 VICE-CHAIR JOHNSON: And have those been challenged 

17 successfully? 

18 MR. KUSHI: I'm not sure. I'm not sure of -- I'm not 

19 aware of any challenge. 

20 VICE-CHAIR JOHNSON: Well, my point, Mr. Chair, is that 

21 

22 

23 

24 

25 

generally County law can be more restrictive than 

State law because certain things are left up to the 

counties or local jurisdictions as opposed to State 

law wanting to uniformly, let's say, apply laws 

particularly with regard to criminal acts. 
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1 understand Mr. Kushi's reasoning with regard to a 

2 criminal act, therefore I don't have a problem with 

3 making this a civil penalty and taking it out of 

4 that particular realm. But I really think at this 

5 point in time, you know, we seem to be going around 

6 in circles with regard to the wording of this 

7 particular bill. 

8 And because it has been defended in other 

9 jurisdictions, I really feel that if there are 

10 challenges to be made, then let them be made and let 

11 us defend it. But at this point in time, I think if 

12 it's made into a civil penalty or whether it's a 

13 criminal penalty, I you know, I don't really 

14 think it matters at this point according to what Mr. 

15 Kushi is saying. 

16 CHAIR CARROLL: Thank you. 

17 Do other Council members have any questions? 

18 Mr. Kawano. 

19 COUNCILMEMBER KAWANO: No, Mr. Chairman, except that I 

20 think Ms. Johnson hit on it on the nose. We are 

21 going in circle. And I believe, as Mr. Kushi said, 

22 that can wait for prosecutor and find out before 

23 frustrating. So I think I sure like to know what is 

24 the Chairman's recommendation as of now. 

25 CHAIR CARROLL: Thank you, Mr. Kawano. 
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1 We have already had two meetings on this, and 

2 we are reconvened after recess on the last one. I 

3 believe that we have covered just about everything 

4 we can. There are several questions that can be 

5 answered at a later date. I feel that -- however, 

6 that we have enough information over here, our 

7 intent is clear from the existing bill, and my 

8 recommendation would be that the proposed bill be 

9 passed on to first reading. 

10 VICE-CHAIR JOHNSON: So moved. 

11 COUNCILMEMBER MOLINA: Second for discussion. 

12 CHAIR CARROLL: It has been moved and seconded. Ms. 

13 Johnson. 

14 VICE-CHAIR JOHNSON: Yes. I really -- I understand some 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the concerns that Mr. Kushi is expressing. I am 

also expressing my frustration because this has been 

done in other jurisdictions. I think that my 

understanding, and I have read at length many of the 

legal arguments made in other areas, and there have 

not been challenges. If someone chooses to do 

something that we don't want them to do in Maui 

County, I think that it is a criminal act in my 

view. I think it's criminal to ignore the wishes of 

the public. 

I think if there are laws that exist on our 
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1 books that basically protect the public from things 

2 that they don't want to see, whether it's a dolphin 

3 show or whether it's a topless dancer, I don't 

4 really care at this point what it is, but there are 

5 certain conducts and certain things that we just 

6 simply don't want in Maui County and this particular 

7 thing and particularly having animal acts is one of 

8 them. 

9 And I feel very strongly that in the research 

10 Mr. Kushi will find that the other jurisdictions 

11 that have this type of legislation if it was 

12 challenged at any juncture, it was upheld. Because 

13 basically I agree with Alan that Maui County does 

14 have the right to set its own laws and set its own 

15 course. 

16 So I would ask for the support of the other 

17 Council members so that this can move forward and so 

18 that we can finally compel an answer and settle 

19 this. And if there is suggested wording that would, 

20 you know, perhaps make it more palatable to our 

21 Corporation Counsel, where they would have less 

22 concern, I would ask them to offer that by the next 

23 reading. 

24 CHAIR CARROLL: Thank you. 

25 Members, any further discussion? Mr. Molina. 
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1 COUNCILMEMBER MOLINA: Yeah. Thank you, Mr. Chair. I'm 

2 just a -- still a little concerned about if we do 

3 take a vote on this and assuming it does pass out of 

4 Committee and something is found by the Corporation 

5 Counselor Prosecuting Office, they refuse to sign 

6 on this, then are we looking at this thing 

7 potentially coming back to Committee anyway for 

8 further deliberations? Maybe I could --

9 CHAIR CARROLL: Mr. Kushi. 

10 COUNCILMEMBER MOLINA: Mr. Kushi. 

11 MR. KUSHI: Yes, if the -~ Let's say based on our research 

12 and the prosecutor's response that wording of the 

13 proposed bill is changed or revised and there may be 

14 new sections, if it is deemed to be a substantive 

15 change, which I believe it would be, we would tell 

16 you to come back to first reading. Go back to 

17 Committee, go back to first reading. 

18 This is why I suggested that before you pass 

19 it out for first reading, we get revisions to it, 

20 then you need not go back to Committee. But, again, 

21 that's your pleasure. 

22 CHAIR CARROLL: Council members, any further discussion? 

23 Mr. Hokama. 

24 COUNCILMEMBER HOKAMA: Thank you, Mr. Chairman. 

25 Mr. Kushi, if this is an attempt because of 
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1 some people's dissatisfaction with the process --

2 This in no way would stop Maui Nui, right? They 

3 already have all the approvals required for them to 

4 move forward on that specific project, so this 

5 legislation in no way would deny that project from 

6 going forward; is that correct? 

7 MR. KUSHI: Council Chair, Councilman Hokama, I'm not 

8 prepared to answer that. All I can say, there may 

9 be some, I'm not sure, vested rights or -- I 

10 understand they have their permits. Whether or not 

11 they have allocated or expended funds to vest their 

12 rights, I'm not s~re. There's a lot of other issues 

13 involved. Surely this ordinance if passed does not 

14 have a retroactive effect, but yet there may be a 

15 conflict, but I can't answer that right now. 

16 CHAIR CARROLL: Mr\ Hokama. 

17 COUNCILMEMBER HOKAMA: Well, in just my listening to 

18 

19 

20 

21 

22 

23 

24 

25 

testimony presented, Chairman, I believe some people 

believe that this legislation would stop that 

project. In my opinion it won't. Some people 

believe like my concern, again, I think Mr. Kushi 

brought it up clearly, it states in the purposes 

that the Council has found out certain facts which 

it regards to be true. I don't believe we have done 

such things. And, you know, I really don't care 
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1 what other jurisdictions do. You know, I just care 

2 about what we do in this County. 

3 And so I would prefer that if we are going to 

4 pass out something for -- from Committee for first 

5 reading before the Council, it be good legislation 

6 and we do as much as we can to ensure what goes out 

7 of· Committee is in as best and final form as 

8 possible. To tell me to pass out something today 

9 knowing more than likely in my opinion it will come 

10 back is not good legislation, Chairman. So at this 

11 time I will not be supporting the motion to go to 

12 full Council yet. 

13 CHAIR CARROLL: Ms. Johnson. 

14 VICE-CHAIR JOHNSON: Because I was the person to move, 

15 what I may consider doing because of the concerns 

16 expressed and also my concern for the ultimate 

17 outcome of this, that it would in essence kill the 

18 bill, I would withdraw my motion and leave it in 

19 Committee. 

20 CHAIR CARROLL: Thank you. 

21 Mr. Molina. 

22 COUNCILMEMBER MOLINA: I'll withdraw my second. 

23 CHAIR CARROLL: Mr. Kawano. 

24 COUNCILMEMBER KAWANO: One thing I want to make clear, Mr. 

25 Chairman, is this: That I think Mr. Kushi did a 
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1 fine job as far as that go, although he looks like 

2 he don't have all the answers, but his -- his 

3 recommendation is real strong. And I am glad to 

4 have him as from Corp. Counsel to represent this 

5 Committee. 

6 And I am glad Ms. Johnson is pulling it back 

7 because I sure as hell hate to see it come to the 

8 full Council and then have discussion there, because 

9 I would never let the discussion run this long. I 

10 would have sent it back to Committee. So I think 

11 that the simple way would be to leave it in the 

12 Committee and make sure Junior -- Mr. Kushi have all 

13 the answers and we're ready to go, Mr. Chairman. 

14 And I would support that, too. 

15 And I just wanted to -- I just wanted to 

16 thank Mr. Kushi. And I think a lot of times that 

17 that office always get a lot of complaint from us 

18 and criticism, but I think when we have a -- them 

19 guys do a good job like Mr. Kushi did on this, I 

20 think they also need the praising, too, Mr. 

21 Chairman. Thank you. 

22 CHAIR CARROLL: Thank you. 

23 Mr. Molina. 

24 COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chair. I 

25 think that hearing the discussion that has been 
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1 taken place with my colleagues and especially with 

2 some questions being unanswered at this point and 

3 some possible revisions to the bill -- I mean, it 

4 has merit as it stands right now, but there still 

5 needs to be some fine-tuning. And I would feel more 

6 comfortable, assuming this passes out of Committee, 

7 that when it does get to first reading that it's 

8 complete and all the questions have been answered. 

9 So I, too, would support keeping this in Committee 

10 for the time being until we can make the proper 

11 revisions at this point. 

12 CHAIR CARROLL: Anything further? Ms. Johnson. 

13 VICE-CHAIR JOHNSON: No. I understand the concerns. And 

14 

15 

16 

17 

18 

19 

20. 

21 

22 

23 

24 

25 

because I do not want to have this bill defeated, 

that's why I withdrew the motion in the first place 

because and also, you know, with -- out of 

respect to the other Council members, I also believe 

that things should be good legislation. 

What I would like to see at the next meeting 

on this issue, and hopefully we won't be waiting a 

long time to get some of these rulings because this 

has been out there for quite a while already, what I 

would like to see is if there is any suggestions in 

order to accomplish what the people of Maui County 

want us to accomplish and do it legally so it is 
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1 defensible -- and I don't believe that as far as the 

2 construction of the Maui Nui Park or whatever it was 

3 proposed as, I don't believe that will stop that 

4 development~ They can still go on with their plans. 

5 They have their approvals and everything else. This 

6 element of it, though, should not be considered as a 

7 part of it. And I want to make that very clear. 

8 So I will work very diligently and hopefully 

9 in cooperation with others to see that this whatever 

10 redrafting comes out of it is going to be defensible 

11 and certainly is not in conflict with any HRS rules. 

12 Although I don't think that it is at present. I 

13 just want to make sure. 

14 CHAIR CARROLL: Any further comment? 

15 COUNCILMEMBER KAWANO: Mr. Chairman. 

16 CHAIR CARROLL: If not -- Mr. Kawano. 

17 COUNCILMEMBER KAWANO: I just want to say one thing. Ms. 

18 Johnson can be hard-nosed, but she also can be a 

19 damn good person. Thank you, Jo Anne, for pulling 

20 it back. I needed to say that since I'm praising 

21 people, so right on, Jo Anne. 

22 VICE-CHAIR JOHNSON: Thank you. 

23 COUNCILMEMBER KAWANO: Thank you. 

24 CHAIR CARROLL: All right. If there's no objections, we 

25 will defer this item. 
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1 VICE-CHAIR JOHNSON: No objections. 

2 COUNCILMEMBER MOLINA: No objections. 

3 COUNCILMEMBER KAWANO: No objections. 

4 COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: KAWANO, 
MOLINA AND HOKAMA, VICE -CHAIR JOHNSON, AND CHAIR 

5 CARROLL) 

6 ACTION: DEFER. 

7 CHAIR CARROLL: I would like to thank the Council members, 

8 Corporation Counsel and the public. It's obvious 

9 that the Council did wish to pass this from my 

10 recommendation and Ms. Johnson and Mr. Molina's 

11 seconding of the motion. However, rightly so, as 

12 Mr. Hokama has pointed out, we do need to send out 

13 something that is clean. I was hoping that we could 

14 do this in between, answer the questions in between 

15 now and first reading, but that is not the consensus 

16 of the Committee. 

17 Again, I would thank you. I thank the public 

18 and all those for joining us. And this meeting is 

19 adjourned. (Gavel.) 

20 ADJOURN: 3:02 p.m. 

21 

22 

23 

24 

25 
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